Abstract This article examines the application of the principle of justiciability principally where it has been invoked in the context of claims in the UK courts related to foreign affairs or public international law. It is submitted that the modern judicial trend is to find that issues are justiciable and focus instead on the degree and intensity of the review exercised. The trend is directed and supported by the growing importance of human rights and the rule of law.
and European Union law, 6 private international law 7 and, increasingly, public international law. 8 In many cases the claims related to foreign affairs have been novel and ambitious and it was probably expected that the litigation would fail. 9 However, they have served an alternative purpose of highlighting particular causes and alleged violations of fundamental international law standards, particularly in the environmental, human rights and labour spheres. 10 In one sense the jurisprudence is often frustrating because final decisions are rarely made on the point of substance. Rather the cases usually turn on intricate questions of jurisdiction and immunities, 11 fall foul of the doctrine of act of State 12 or, the principal focus of this article, the principle of justiciability.
13
This article outlines the nature of, and rationales for, the principle of justiciability (Part II) . It examines recent jurisprudence on justiciability in the UK courts in the context of claims related to foreign affairs or public international law (Part III) . The leading cases are examined through a number of broad overlapping categories, viz, Political Decisions; the Acts and Transactions of Foreign States; Exceptions for flagrant violation of rules of international law of fundamental importance; the Interpretation of International Law; Foreign Affairs and International Relations; Defence; and National Security. Finally, there is an assessment of the trends in the jurisprudence and an appraisal of the current boundaries of the principle (Part IV) . It is submitted that the modern judicial trend is to find that issues are justiciable. Thus the more critical issues are the degree and intensity of the review exercised.
II. THE PRINCIPLE OF JUSTICIABILITY

A. Justiciability and Jurisdiction
An issue is considered to be justiciable in a particular forum if it is capable of being decided in that legal forum and it is considered appropriate to do so. Such a description has elements of circularity. If an issue is suitable for judicial determination it is said to be justicibable. If it is not so suitable it is said to be non-justiciable. However, conceptions of capability, fora 14 and appropriateness may change over time. 15 It is arguable that justiciability is neither a concept nor a principle, but merely a category of argument into which a number of specific arguments fit. In the language used by courts and commentators, it is often unclear whether the principle of justiciability is distinct from that of jurisdiction (the court has no competence or there is another more competent court). 16 If a legal decision-maker does not have jurisdiction to make determinations then the justiciability or otherwise of the issues should be irrelevant. However, the distinction between jurisdiction and justiciability is not that simple. The threshold question of whether a UK court has jurisdiction is answered by the court applying common law rules. Justiciability may be a consideration of policy that goes to whether or not a court considers that it has jurisdiction at all. The weight of that policy may vary from context to context. Justiciability may also be a consideration of law about whether or not it exercises that jurisdiction. Sometimes the terms jurisdiction and justiciability appear to be used interchangeably. 17 In the context of private international law a rule that has long-been stated as a rule of jurisdiction is now suggested to be not a rule of jurisdiction at all but rather one which goes to the justiciability or admissibility of the claim.
B. Justiciability as a Judicial Doctrine
Justiciability is a judicial doctrine and therefore subject to judicial evolution. It can also be directed or displaced if a constitution or a legislative body expressly directs that particular provisions are justiciable or non-justiciable. If the constitution or the legislative body has directed the judicial forum to examine particular issues then they may see less need to resort to conceptions of justiciability. The Human Rights Act (1998) specifically gives to the UK courts the power to make decisions on the compatibility with European Convention on Human Rights (ECHR) of legislation and the acts of public authorities, though it does not technically make the ECHR rights 'justiciable' in the different sense of creating a cause of action or providing a defence. 19 Issues of justiciability are an element of the debate on a British Bill of Rights and Responsibilities, particularly with respect to the incorporation of economic, social and cultural rights and their subsequent interpretation by the courts. 20 Conversely, article 45 of the Irish Constitution provides for 'Directive Principles of Social Policy' which are, 'intended for the general guidance of Parliament. The application of those principles in the making of laws shall be the care of Parliament exclusively, and shall not be cognisable by any Court under any of the provisions of this Constitution.' 21 It has been judicially asserted that justiciability engages rules of law rather than purely discretionary considerations. 22 It reflects rules that the, 'courts have imposed upon themselves in recognition of the limits of judicial expertise and of the proper demarcation between the role of the courts and the responsibilities of the executive under our constitutional settlement'. 23 However, it is always necessary to consider the context in which judicial pronouncements have been made. In the Buttes Case Lord Wilberforce described the non-justiciability principle as, 'not one of discretion, but . . . inherent in the very nature of the judicial process'. 24 However, the context of that case was one of foreign sovereign acts and disputed questions of public international law. In other cases the non-justiciability may be for more substantive reasons, for example, that the appropriate allocation of government resources cannot 19 See ID Leigh and RMW Masterman, Making Rights Real: the HRA in its First Decade 21 See also J Usman, 'Non-Justiciable Directive Principles: A Constitutional Design Defect' (2007) 15 Mich St J International Law 643-696. 22 Richards J in CND Case (n 108); similarly, Maurice Kay J. in the CND Case, para 50. 23 Per Maurice Kay J, ibid. 24 See Buttes Gas & Oil Co v Hammer (No.3), [1982] A.C. 888 at p. 932.
be judged by the courts. Lord Wilberforce also observed that, the ultimate question of 'what issues are capable, and what are incapable, of judicial determination must be answered in closely similar terms in whatever country they arise, depending, as they must, upon an appreciation of the nature and limits of the judicial function.' 25 To the extent that this is true it makes decisions based on justiciability of wider comparative interest. 26 
C. Rationales for Justiciability
Justiciability can be rationalized from procedural, institutional or substantive perspectives or a mixture of them. 27 From a procedural perspective it can encompass elements of jurisdiction, standing, mootness, ripeness, admissibility of evidence and even the appropriateness of remedies. 28 From an institutional perspective it can encompass elements of democracy and of the separation of powers 29 and relative institutional competence within a particular constitutional system. 30 Doctrines of justiciability commonly appear as attempts to determine the limits of judicial or quasi-judicial functions and to distinguish them from 'political' functions and processes. 31 As such resort to justiciability can expressly or implicitly reveal the decision-makers' perception of the nature and limits of their role and function. In the CND case, considered below, the Court asked itself, 'How could our assumption of jurisdiction here 25 ibid 936. 26 On justiciability in the Australian constitutional context, particularly the suggestion that constitutional questions of executive power are arguably justiciable, see Hicks v Ruddock [2007] FCA 299. On developments in Australia, Canada and the US see C Sim, 'Non-Justiciability in Australian Private International Law: A Lack of "Judicial Restraint"? ' (2009) 33 Cross-cutting elements within these three perspectives are whether the court has 'judicial or manageable standards' 34 or the requisite 'expertise' to judge the issues, 35 whether there would be embarrassment in foreign relations and the national or international ramifications of making a particular decision. 36 The normative weight of a particular factor towards non-justiciability will vary from context to context. Procedural aspects will tend to be of lesser weight than substantive or institutional ones.
D. The Effects of Non-Justiciability
As a threshold matter justiciability is often decided at the striking out stage or determined as a preliminary issue. 37 Justiciability may be resorted to in response to the arguments of parties before the court or sometimes on the court's own volition. When the justiciability principle is applied the effect is that the decision maker will not make a determination on a particular issue.
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Hence in a US context the language sometimes used is 'issue preclusion'.
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The effects of the non-determination of a particular issue will depend on the 32 CND Case (n 108) para 37. See 37 A decision at this stage can encourage the settlement of the case. 38 Thus it has been said that non-justiciability, 'is or leads to a form of immunity ratione materiae', Kuwait Airways Corporation v Iraq Airways Corporation [2002] 2 AC 883, para 319, CA. It is not an immunity in the normal sense because it cannot be waived, though the effect might be the same if non-justiciability is not pleaded and the court does not take it up ex-officio. King (n 30) describes non-justiciability as 'a rather nuclear option' that 'creates zones of legal unaccountability', 421-422. 39 For US practice see D Akande, 'The Act of State Doctrine in the United States' <http:// www.law.georgetown.edu/faculty/events/userfiles/file/IntlLegTheoColl/Akande%20Paper.doc>; RW Galloway, 'Basic Justiciability Analysis' (1990) 30(4) Santa Clara Law Review 911-34 (jurisprudence on justiciability can often be inconsistent, ad-hoc and results-oriented) 932. circumstances of the case. First, the effect may be that the court considers that the whole case cannot be determined at all because the central issues are nonjusticiable. 40 Secondly, it may be that only certain issues in the case are nonjusticiable. This is the situation where the courts consider that they cannot make determinations of the legal validity of the acts of sovereigns within their own jurisdiction. The effect is that such acts and laws are treated as valid and the courts decision is then made on that basis. 41 If, exceptionally, the court does make a determination on the validity of the acts or laws of sovereigns within their own jurisdiction, and determines them invalid, it then proceeds to make a decision on that basis. 42 Thirdly, it may be that the courts make no determination of the validity or otherwise of the acts or laws of the foreign sovereign but will not allow themselves to be used to assist the enforcement of particular acts or laws of foreign States outside of their own jurisdiction. This is the case when the UK courts will not enforce, for example, the revenue or penal laws of another State.
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E. Focus on Substance and Suitability
In contemporary UK jurisprudence on justiciability there has been an increasing concentration on substance and subject matter rather than source or form. Justiciability depends, 'not on general principle, but on subject matter and suitability in the particular case'. 44 Thus aspects of prerogative powers in the UK are now viewed as justiciable whereas previously they were not. 45 The ambit of what had previously been considered as 'forbidden areas' is not immutable. 46 One of the considerations which determine which prerogative powers, or more precisely, which aspects of them lay within the jurisdiction of the courts is whether or not it is justiciable. Non-justiciability may arise for any or more of the reasons discussed in the previous section. Even the involvement of a high-level strategic policy document will not as such preclude judicial intervention if the promise that has allegedly been 40 broken has also been made at the highest level, for example, in a Government White Paper. 47 Many applications will not succeed but this will not be because of their being completely precluded from judicial consideration and analysis. Rather it is because, for example, the policy or foreign affairs nature of some issues means that the courts will afford substantial deference to political decisions. In some cases non-justiciability just reappears at a later stage but with a different face. 48 Moreover, a national court may avoid the term justiciability even though it applies the essence of the doctrine. 49 
F. Legal and Factual Characterizations
It is necessary to identify (in accordance with English law), the substance of the claim sought to be enforced rather than focus on the cause of action or the form of the claim. 50 The views of the executive on the requirements of national security may be viewed as non-justiciable or as justiciable but falling within an area where substantial deference is afforded to the view of the executive. The end result may be the same but the latter approach leaves open the possibility that there may be circumstances where the courts will ultimately decide not to defer. The factual and legal characterization of issues by the decision-maker can be crucial. The most controversial new measures in the UK's Anti-terrorism, Crime and Security Act 2001 (ATCSA) were those in Part 4, titled 'Immigration and Asylum', permitting indefinite detention for foreign nationals suspected of being international terrorists. 51 The UK government described the measures as 'exceptional immigration powers'. However, the House of Lords did not accept this classification. Rather they viewed the issue as one of security. This looked even less promising for the applicants. The threshold question was whether there was a 'Public Emergency'.
In A and others v Secretary of State for the Home Department (Belmarsh Detainees) 52 all but one member of the House of Lords rejected a challenge to the Government's determination of the existence of a public emergency. 53 One of the three reasons for this given by Lord Bingham concerned the distinction between judicial and political questions and the 'relative institutional competence' to deal with them. He regarded the question as being very much at the 'political end of the spectrum'. 54 The House of Lords then proceeded to characterize the substantive detention issue as one of discrimination based on national origin. It regarded discrimination as a matter over which it could appropriately make a determination and it proceeded to do so. Once that issue was characterized as one of discrimination it was viewed as justiciable.
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G. International Jurisprudence on Justiciability
Unsurprisingly, parallel issues of justiciability have arisen with respect to international legal forums. For example, it has been central to debates on the nature and enforcement of international human rights, particularly economic, social and cultural rights, 56 and on affording jurisdiction to international courts or other forums over certain kinds of political issues. This has been the case, for example, with respect to a proposed optional protocol on individual petitions under the International Covenant on Economic, Social and Cultural Rights (finally adopted in 2008). 57 However, once jurisdiction is granted to an international forum then claims of non-justiciability of international law issues in international courts or tribunals, for example because of their political nature, or the absence of applicable legal norms, are normally rejected. UK jurisprudence is increasingly testing and limiting the boundaries of justiciability. The major cases will be considered in broad categories but, as noted above, the focus of the courts' enquiry is on substance rather than form or categorization.
A. Political Decisions
The courts may consider that an issue is non-justiciable or virtually nonjusticiable because it is unwilling to substitute its judgment for that of a political body and so considers that the appropriate accountability is in the political rather than the legal sphere. 59 In R (Bancoult) v Secretary of State for Foreign and Commonwealth Affairs 60 the House of Lords considered the legislative powers that were traditionally conferred on the legislature of a colony with the requirement that laws had to be made for the 'peace, order and good government' of the territory. Although their Lordships were unanimous that prerogative legislation should be subject to review on ordinary principles of legality, rationality and procedural impropriety in the same way as any other executive action, 61 by a 3-2 majority it was held that the critical words had never been construed as words limiting the power of a legislature. 62 They had always been treated as apt to confer plenary law-making authority. The courts would not inquire into whether legislation within the territorial scope of the power was in fact for the 'peace, order and good government' or otherwise for the benefit of the inhabitants of the territory.
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For Lord Rodger it was not open to the courts to hold that legislation enacted under a power described in those terms did not, in fact, conduce to the peace, order and good government of the territory. Equally, it could not be open to the courts to substitute their judgment for that of the Secretary of State advising Her Majesty as to what could properly be said to conduce to the peace, order and good government of British Indian Ocean Territory (BIOT). 59 See Re A (n 52) with respect to the existence of a public emergency. See P Daly, 'Justiciability and the "Political Question" Doctrine' (2010) Public Law 160-78. 60 This was simply because such questions were not justiciable. They were for the determination of the responsible ministers rather than judges. The sanction for inappropriate use of the legislative power was political, not judicial.
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However, judgments as to what is a political decision for which there should only be political accountability differ. In Bancoult itself, one High Court judge, three members of the Court of Appeal and the two dissenting members of the House of Lords, all considered that they could judicially determine the issues. 65 The issues both fell within the court's jurisdiction and were justiciable.
The subject-matter, nature and context of an issue may be considered to place it in the realm of politics, not of the courts, and so be non-justiciable. In R (Wheeler) v Office of the Prime Minister 66 the Court doubted whether the correctness of an assessment by the government of the differences between two treaties, the Treaty establishing a Constitution for Europe (2004) and the Treaty of Lisbon (2007), was a 'justiciable issue at all'.
67 At best, it was a matter to be approached on a Wednesbury basis, 68 and on that basis the Court was far from persuaded that the assessment was an unreasonable one. There was proper scope for a different assessment in relation to the Lisbon Treaty.
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Even if there had been a promise to hold a referendum in respect of the Lisbon Treaty, it would not have given rise to a legitimate expectation enforceable in public law, such that the courts could intervene to prevent the expectation being defeated by a change of mind concerning the holding of a referendum. This was because the 'subject-matter, nature and context of a promise of this kind place it in the realm of politics, not of the courts, and the question whether the government should be held to such a promise is a political rather than a legal matter'.
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As to the extent to which a decision to ratify a treaty was amenable to judicial review at all, the court did not have to reach a decision. Such a decision was not altogether outside the scope of judicial review as it was conceded by the Secretary of State that a decision to ratify the Lisbon Treaty without parliamentary approval would be amenable to review. This was because section 12 of the European Parliamentary Elections Act 2002 made statutory approval a condition precedent to the ratification of any treaty which 64 ibid para 109. Lord Hoffman also observed that, 'Policy as to the expenditure of public resources and the security and diplomatic interests of the Crown are peculiarly within the competence of the executive', ibid para 58. See also Lord Carswell on essentially political judgments, ibid para 130. 65 It was not claimed that national security made the issues non-justiciable. 66 69 In any event the claimant had failed to satisfy the Court that the differences were immaterial and that the Lisbon Treaty was to be regarded as having equivalent effect to the Constitutional Treaty for the purposes of the putative implied representation as to the holding of a referendum, Wheeler, para 38. 70 ibid para 42. As the decision on the holding of a referendum lay with Parliament, it was for Parliament to decide whether the government should be held to any promise previously made.
provided for an increase in the powers of the European Parliament. The Court noted that the challenge in this case related to the procedure followed in reaching the decision to ratify rather than to any potentially sensitive issue of policy involved in the decision itself. Nevertheless, it considered that the limits of reviewability should be determined on a case by case basis if and when the need arose. 71 That is, there was jurisdiction because of the 2002 Act and whether the question might be justiciable was dependent on the circumstances.
B. The Acts and Transactions of Foreign States
There is a long-established 'general principle' that issues which require courts to adjudicate upon the acts and transactions of foreign sovereign States are non-justiciable. 72 The impediment arises from judicial self-restraint and is a principle of English law. 73 The central rationales are that 'the principles of law applicable to such transactions is not the domestic law (including private international law) of England, the courts in England could not compel observance of their orders outside England and any attempt to do so might cause embarrassment to the United Kingdom in the conduct of its foreign affairs'.
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When it applies the principle of justiciability cannot be ousted by the consent of parties to the domestic litigation. 75 In this context the principle of nonjusticiability seeks to 'distinguish disputes involving sovereign authority which can only be resolved on a State to State level from disputes which can be resolved by judicial means'. 76 The application of this principle may mean that the issues in a particular case are non-justiciable. In Buttes Gas 77 the pleadings in private litigation raised issues involving the court in reviewing transactions in which four sovereign States were concerned and being asked to find at least part of those transactions unlawful under international law. 78 In R (Gentle) v Prime Minister, 79 the issue of the legality under international law of the invasion of Iraq in 2003 was similarly described as belonging to the area of relations between States. It was not part of domestic law reviewable either in the UK or in the European Court at Strasbourg. the applicant, a foreign non-governmental organization, sought a declaration that the UK Government was responsible for a breach of the UK's international obligations and for a mandatory order that the Government use its best endeavours to meet those obligations. The obligations were said to be under customary international law in respect of the Government of Israel's actions in the course of Operation Cast Lead in Gaza since 27 December 2008. Permission to apply for judicial review was refused on the basis that it was not arguable that the claimant would obtain the relief sought. The controlling factor was subject matter and here that was the conduct of Israel and whether Israel was in breach of its international law obligations. For the courts to decide whether Israel was in breach of its international obligations and, if so, the extent and nature of the breach or breaches, was beyond their competence.
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Here justiciability went to the subject-matter with which the court was unwilling to deal.
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C. Flagrant Violation of Rules of International Law of Fundamental Importance
The Buttes case established a principle, not a 'categorical rule'. 84 In very exceptional cases the UK courts will not give effect to a foreign law because it considers that it constitutes a flagrant violation of rules of public international law of fundamental importance. Oppenheimer v Cattermole 85 is explicable on this basis. A November 1941 Nazi Government decree purported to deprive German Jews of their German nationality. It was treated as ineffective by the House of Lords because it constituted so 'grave an infringement of human rights that the courts of this country ought to refuse to recognize it as a law at all'. 86 The House of Lords accepted that the UK courts should be very slow to refuse to give effect to the legislation of a foreign State in any sphere in which, according to accepted principles of international law, the foreign State had jurisdiction. 87 The comity of nations normally required our courts to recognize the jurisdiction of a foreign State over all its own nationals and all assets situated within its own territories. Ordinarily, if the UK courts were to refuse 81 to recognize legislation by a sovereign State relating to assets situated within its own territories or to the status of its own nationals on the ground that the legislation was utterly immoral and unjust, this could obviously embarrass the Crown in its relations with a sovereign State whose independence it recognized and with whom it had and hoped to maintain normal friendly relations. However, it could not be regarded as embarrassing to the government in its relationship with any other sovereign State or contrary to international comity or to any legal principles hitherto enunciated for the UK courts to decide that the 1941 decree was so great an offence against human rights that they would have nothing to do with it. 88 The judgment referred to human rights at a very abstract level. There was no indication of which international instruments or customary norms were violated or at what time, that is, whether it was in 1941 or at some subsequent date.
Following Iraq's invasion of Kuwait in 1990, the Iraqi government had passed Resolution 369 by which it purported to dissolve Kuwait Airways Corporation and transfer its assets to Iraqi Airways Co. In Kuwait Airways Corp v Iraqi Airways Co (Nos 4 and 5)
89 the House of Lords held that Resolution 369 had amounted to a gross breach of the established rules of international law and accordingly, as a matter of public policy, that it would decline to recognize it. 90 As the standard being applied by the court was clear and manageable it was legitimate for an English court to have regard to the content of international law in deciding whether to recognize a foreign law. The acceptability of a provision of foreign law had to be judged by contemporary standards. Resolution 369 had been adopted as part of Iraq's attempt to destroy Kuwait as a separate State. It followed that to enforce or recognize the Resolution would be contrary to public policy and would, furthermore, be contrary to the obligations of the United Kingdom under the UN Charter. 91 As a matter of public policy a national court could decline to give effect to legislation or the acts of a foreign State where that State was in flagrant violation of rules of international law of fundamental importance. 92 The Iraqi Airways decision stands as an exception to the normal rule that the UK courts will not adjudicate upon the transactions of a foreign State. 93 Its exceptional nature cannot be over-stressed. It is founded on a public policy rule as a matter of English law. The rule does not extend to any violation of 88 international law generally or of human rights in particular. Lord Steyn reserved his position as to whether every breach of international law would necessarily 'trigger the public policy exception' and he emphasized the flagrancy of the breach in question and degree of international consensus about it. 94 The breach was described as 'plain' and 'acknowledged' and the standard being applied by the court was considered to be 'clear and manageable '. 95 So too in Abassi (concerning arbitrary detention in Guantanamo Bay) where the breach was 'clear to the court'.
96 Subsequent cases have referred to the need for a 'flagrant breach of international law' 97 or 'very grave breaches of fundamental universal human rights'. 98 In Al-Haq, 99 concerning alleged violations of fundamental humanitarian rules by Israel, the Iraqi Airways case was distinguished because the breach of international law in the latter was plain and acknowledged. 100 In Meletios Apostolides v Orams and Orams 101 no 'plain breach of international law' had been committed by the courts of Cyprus in rendering decisions relating to property located in Northern Cyprus and it was not manifestly contrary to public policy in the UK to enforce the obligation under EU law to recognize and enforce the judgments of those courts. It is doubtful if UK courts would ever decline to give effect to legislation or the acts of the UK in pursuit of foreign policy decisions even where they were, arguably, in flagrant violation of rules of international law of fundamental importance, for example, with respect to the Iraq War in 2003. The UK courts should not refuse to give effect to the national laws of another State merely on the grounds that they are incompatible with international obligations undertaken by the UK. 103 In Al Jedda (2) it was emphasized that a foreign law whose purpose was to ensure that basic human liberties are protected could not be an affront to fundamental principles of fairness and justice.
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D. Interpretation of International Law
The acts and transaction of States and other international legal persons are often formalized in international instruments. The operation of the principle that such acts and transactions are non-justiciable (sections B-C above) is reduced to the extent that the instruments formalising the acts and transactions may, to some extent, be justiciable.
105 Consistent with the general principle, the UK courts will not declare the meaning of an international instrument operating purely on the plane of international law unless it is has been incorporated into domestic law or it is necessary to do so in order to determine rights and obligations under domestic law (that is, there is a sufficient domestic foothold).
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The spirit of cooperation and respect between sovereign States, that is comity, precludes any such determination. 107 In The Campaign for Nuclear Disarmament v The Prime Minister of the United Kingdom and Others 108 CND sought an advisory declaration as to the true meaning of Security Council Resolution 1441 (2002) (the ultimatum in respect of disarmament) particularly as to whether it authorized States to take military action in the event of noncompliance by Iraq with its terms. The Court held that it had 'no jurisdiction' to declare the true interpretation of an international instrument that had not been incorporated into English domestic law and which it was unnecessary to interpret for the purposes of determining a person's rights or duties under domestic law. 109 The domestic courts were for the surety of the lawful exercise of public power only with regard to domestic law. They were not charged with policing the United Kingdom's conduct on the international plane. 
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Although the courts will not adjudicate on the transactions of foreign States and will not declare the meaning of an international instrument operating purely on the international plane, the conclusion of an international treaty and its terms are matters of fact and a treaty may be referred to where it is necessary to do so as part of the factual background against which a particular issue arises 113 and a degree of interpretation may be necessary to determine rights and obligations under domestic law. The treaty itself may give direct rights. As Mance LJ stressed in Republic of Ecuador v Occidental Exploration & Production Co, 114 'Context is always important.' It is notable that here it was the private investor (Occidental), rather than the State (Ecuador), that was arguing that the claim was non-justiciable. The Court held that it had had jurisdiction to interpret an international instrument which had not been incorporated into English law where it was necessary to do so in order to determine a person's rights and duties under domestic law. In determining whether such interpretation was necessary, account had to be taken of the special character of a bilateral investment treaty and the agreement to arbitrate which was recognized under English private international law and which, because London was the place of arbitration, was subject to the Arbitration Act 1996. The Court considered that it was the intention of the signatories to the bilateral investment treaty to create rights in favour of private investors capable of enforcement in consensual arbitration against one or other of the signatory States. National courts should aspire to give effect to that aim because it had been agreed by States at an international level. There was no good reason why any arbitration held pursuant to the arbitration agreement should be categorized as being concerned with transactions between States so as to invoke the principle of non-justiciability. 115 for dispute resolution which invoked consensual arbitration, with its domestic legal connotations, this was a factor which should make the English court hesitate long about subjecting such arbitration proceedings to 'special principles of judicial restraint developed in relation to international transactions or treaties lacking any foundation or incorporation in domestic law'.
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The approach in the Ecuador Case was followed in The Republic of Serbia v Images at International NV 117 to reject the argument that whether Serbia was the successor or a continuator State was a non-justiciable issue before an English court considering a challenge under the Arbitration Act 1967. The Court pointed to a number of cases in which the courts had made a determination about whether a government or a State existed. Otherwise there would have been a significant gap in the court's supervisory powers: the nonjusticiability of the issue would mean the court would not be in a position either to uphold the challenge and set aside the Award or to conclude that the challenge is not well founded. The arbitrator's provisional determination would thus be deprived of substance and rendered illusory. In addition, it would be wrong to allow a State to escape liability under a commercial contract merely by pronouncing that it was not an original party to the contract, and then sheltering behind a cloak of non-justiciability in order to prevent an arbitration or adjudication based on the true legal position. 118 However, had the context of the case not been an arbitration on a commercial contract, the question would have been non-justiciable in the absence of clear standards of international law from which a domestic court could conclude that there was a principle of customary international law on the matter.
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The courts may go to some lengths to find a 'domestic foothold'. In AY Bank Ltd v Bosnia and Herzegovina and Others 120 it was held that Security Council Resolution 1022 (1995) inviting the domestic courts of the relevant States to make provisions under their domestic law for resolving competing claims between States and by or against States and third parties could not, of itself, provide an exception to the principle of non-justiciability. It imposed no obligation and was, to some extent, superseded by the entry into force of an International Agreement on Succession Issues (ASI) (2004). It did though form part of the 'context', as did the conduct and actions of the relevant States. The Court held that the ASI could not have been intended to have effect only on the plane of international law. The provisions which specified the respective percentages of foreign financial assets of the successor States was 116 ibid para 47. Mance LJ noted that courts in other countries had also 'exercised or assumed that it was open to them to exercise equivalent supervisory power to review the jurisdiction of arbitrators appointed under investment treaties', citing Czech Republic v CME Czech Republic BV (2003) an essential element in a successor State's proof of title in domestic law to the percentage of a foreign exchange account. If the relevant committee constituted under the ASI invited or directed successor States to submit proofs, and they did so, then the domestic court should not be hampered in its ability to deal with disputes arising out of them. In addition, the principle of nonjusticiability had no application because the dispute now involved the enforcement of private law rights. The resolution of the remaining issues involved the interpretation and enforcement of the ASI as between the successor States rather than its recognition and implementation as envisaged by the ASI itself and as encouraged by UN Security Council Resolution 1022. The issues which affected the amount of the debt due by the Bank were issues of private law because they affected the rights of the Bank and other unsecured creditors. The other issues did not involve the interpretation or enforcement of the ASI or interference with the dispute resolution procedure set up by the ASI but the application of rules of English law, including where appropriate principles of private international law. For the judge it did not matter whether it was described as an exception to the general principle of non-justiciability or, as he preferred, an example of an area to which such principle did not extend. 121 Either way the nature of the issues arising in the liquidation and the evident intention behind both the ASI and the UN Resolution all went to show that all such issues were justiciable.
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The AY case is also authority for the proposition that even where the English courts will not adjudicate upon the merits of a dispute between foreign States, they may nonetheless grant protective measures so as to preserve the status quo pending the outcome of such disputes provided that it does nothing to determine the issue on the merits. 123 The principle was applied in Republic of Croatia v Republic of Serbia 124 holding that Croatia had a sufficient interest in a property to enable it to be entered in the Land Registry. The judge considered that to apply the non-justiciability principle in a way which would preclude English law from recognizing or taking account of such an agreement, whether stated in the ASI or determined as a result of the agreed principles and machinery of the ASI, would amount to a 'slavish application of the rule without regard either to its proper purpose, or to the exceptions to it which have been identified . . .'.
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Finally, the principle of non-justiciability of unincorporated international instruments may not apply in the exceptional circumstances where the UK is 121 ibid para 57. This parallels the uncertainty in the area of national security as to whether such issues are non-justiciable or rather areas where substantial deference or weight is afforded to the views of the executive as a matter of relative institutional competence. See 130 it was submitted that Abbasi, a British national detained by the United States in Guantanamo Bay, was subject to a violation by the US of one of his fundamental human rights and that, in those circumstances, the Foreign Secretary owed him a duty under English public law to take positive steps to redress the position, or at least to give a reasoned response to his request for assistance. It was submitted that the increased regard paid to human rights in both international and domestic law required that such a duty should be recognized. 131 The Secretary of State submitted that the there were two insuperable barriers to the relief claimed: (1) the English court would not examine the legitimacy of action taken by a foreign sovereign State; (2) the English court would not adjudicate upon actions taken by the executive in the conduct of foreign relations. 132 However, the Court of Appeal found that it was not possible to approach the claim for judicial review other than on the basis that, 'in apparent contravention of fundamental principles recognized by both jurisdictions and by international law, Mr Abbasi is at present arbitrarily detained in a "legal black-hole"'. 133 It was 'objectionable' that Mr Abbasi had no opportunity to challenge the legitimacy of his detention before any court or tribunal. 134 The facts of the case brought it within the class of exceptional 126 128 See Abassi, CA, (n 106), at para 106(iii). 129 An aspect of this is that a state should not be considered to speak with two voices on a matter of foreign policy (or at least on a high act of policy), the judiciary saying one thing and the executive another. See British Airways Board v Laker Airways Ltd cases where the court was then willing make a judgment on the legality of the actions of a foreign State in its own territory. 135 Three considerations led the Court to reject the proposition that there was no scope for judicial review of a refusal to render diplomatic assistance to a British subject who was suffering violation of a fundamental human right as the result of the conduct of the authorities of a foreign State. 136 First, the development of the law of judicial review in relation to (i) the doctrine of legitimate expectation and (ii) the invasion of areas previously immune from review, such as the exercise of the prerogative.
137 Secondly, to a degree, the FCO had promulgated a policy which was capable of giving rise to a legitimate expectation. The policy was that where there was evidence of miscarriage or denial of justice the 'UK Government would . . . consider making direct representations to third governments on behalf of British citizens where we believe that they were in breach of their international obligations'. 138 Thirdly, in the light of that policy it must be a 'normal expectation of every citizen' that, if subjected abroad to a violation of a fundamental right, the British Government would not simply wash their hands of the matter and abandon him to his fate. 139 The Court stressed that the British nationals' expectation was of a very limited nature. Where certain criteria were satisfied, the government would 'consider' making representations. 140 Whether to make any representations in a particular case, and if so in what form, was left entirely to the discretion of the Secretary of State who was free to give full weight to foreign policy considerations, which were not justiciable. The alleged nature and extent of the injustice was a vital factor but even where there had been a gross miscarriage of justice, there could be overriding reasons of foreign policy which might lead the Secretary of State to decline to intervene.
141 Although decisions affecting foreign policy remained a 'forbidden area', 142 that did not mean that the whole process was immune from judicial scrutiny. The citizen's legitimate expectation was that his request would be 'considered' and that in that consideration all relevant factors would be thrown into the balance. 143 An obligation to consider the position of a particular British citizen and consider the extent to which some action might be taken on his behalf, seemed unlikely itself to impinge on any forbidden area. 135 In R (Hilali) v Westminster Magistrates' Court, [2008] EWHC 2892, the court stated that it was 'difficult to conceive that our courts would grant relief against a foreign state if the alleged breach of human rights can be properly investigated and, where appropriate, redress given in the courts of that state', ibid para 45. An alleged breach of the specialty rule came nowhere near engaging this exceptional jurisdiction against a foreign sovereign State.
136 Abassi (n 130) para 80. 137 On the facts the Court held that Abassi was not entitled to relief. 144 First, the FCO had considered his request for assistance. Secondly, on no view would it be appropriate to order the Secretary of State to make any specific representations to the US, even in the face of what appeared to be a clear breach of a fundamental human right, as it was obvious that this would have an impact on the conduct of foreign policy, and an impact on such policy at a particularly delicate time. Thirdly, the position of detainees at Guantanamo Bay was to be considered further by the appellate courts in the United States. 145 Fourthly, the Inter-American Commission on Human Rights had taken up the case of the detainees and it was unclear what the result of the Commission's intervention would be. What was particularly interesting about Abassi was the length the Court went to find a sliver of scope for justiciability to operate in an area the courts had traditionally considered non-justiciable. 146 It pushed the 'imposition of the rule of law on the executive as far as it can be pushed'.
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To even countenance a mandatory order against a Foreign Secretary was quite a step forward.
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If the decision in Abassi was interesting in terms of judicial scrutiny, the detailed consideration in R (Al-Rawi and others) v Secretary of State for Foreign and Commonwealth Affairs 149 was even more striking. Al Rawi concerned the position of three individuals detained at Guantanamo Bay who were long-term residents in the UK, but not British nationals. The detainees claimed that in addition to the underlying arbitrary nature of the detention, which in itself breached their fundamental human rights, the conditions of detention amounted to breaches of the United Nations Convention on Torture (1984), and article 3 of the ECHR, or at the very least gave rise to a real risk of their being exposed to such breaches. 150 Their first claim was that their connection with the UK was such that they had a legitimate expectation that the British government would make a formal and unequivocal request for their return to this country, in the same way as it did in relation to British nationals, who were returned after such requests in March 2004, and January 2005. The second and third applicants were refugees and it was argued that refugees 144 ibid para 107. In Evans (n 9) the court made clear that it was for the court to make its assessment of the risk, rather than to review the assessment made by the Secretary of State pr. 240. should be afforded diplomatic protection by the State that had accepted that status.
Given the limited decision in Abassi it might be thought that the application would be given short shrift. Yet the CA itself asked the question: 'What has been the engine of so painstaking a review in an area which in recent years was thought barely apt for judicial review at all?' 151 Its answer was that it was, 'legal and ethical muscle of human rights and refugee status'.
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The High Court dismissed the application on the basis that the Foreign Secretary had no duty either in domestic or international law to accord the same rights to the three claimants as non-nationals as to nationals such as Abbasi.
153 After emphasizing that decisions affecting foreign policy was a context in which the courts had consistently trod cautiously, 154 it concluded that it could not require the first defendant to make a formal request. That would be an interference in the relationship between sovereign States which could only be justified if a clear duty in domestic or international law had been identified. 155 The real problem was the UK's judgment that any formal request as claimed would be ineffective and counter productive. Such judgments were 'taken in the context of a foreign policy decision which the court simply does not have the tools to evaluate'. 156 The Court of Appeal rejected the appeal in Al-Rawi on a number of grounds.
157 First, the applicants did not really confront the Foreign Secretary's central factual position, namely that any formal representations to the United States on behalf of the detainee claimants would be ineffective and counterproductive. 158 Secondly, the appellants submissions fell foul of two principles: (1) they invited the court to enter into what in Abbasi was described as a 'forbidden area' that is, the conduct of foreign relations; (2) what was and what was not a relevant consideration for a public decision-maker to have in mind was (absent a statutory code of compulsory considerations) for the decision-maker, not the court, to decide. 159 The court was a judge of the legality of the government's action. To think that it was making a judgment on the wisdom of the government's action was an elementary mistake. 160 In the area of the government's responsibility to make decisions touching the conduct of foreign relations, the class of factors which were neither compulsory nor forbidden, but which it was open to the decision-maker to treat as relevant or not, had to be particularly wide. The claims of fundamental human rights and refugee status had not transformed the, 'constitutional nature of judicial review of the government's conduct of foreign relations'. 161 Finally the Court indicated that it had approached the issues in Al Rawi on the basis that the courts had a special responsibility in the field of human rights. It arose in part from the impetus of the HRA, in part from the common law's jealousy in seeing that intrusive State power was always strictly justified. The elected government has a special responsibility in what may be called strategic fields of policy, such as the conduct of foreign relations and matters of national security. It arose in part from considerations of competence, in part from the constitutional imperative of electoral accountability. 162 In support of this approach it cited Lord Hoffman's view in Rehman on the need for democratic legitimacy. 163 The case involved issues touching on both the government's conduct of foreign relations and national security, though pre-eminently the former. In these areas the common law assigned the duty of decision upon the merits to the elected arm of government-all the more so if they combined in the same case. This was the law for constitutional as well as pragmatic reasons. But it was the Court's duty to decide where lay the legal edge between the executive and judicial functions. 165 the applicant sought a declaration that the UK Government was responsible for a breach of the UK's international obligations and for a mandatory order that the Government use its best endeavours to meet those obligations. The Court considered that the subject matter was in one of the forbidden areas identified in Abbasi, namely decisions affecting foreign policy. The Government was aware of its international obligations and it was for the Government, and not the courts, to decide what actions were appropriate to comply with those obligations. The object of the claim was to compel a change in government foreign policy. The 'toe-hold' established in Abbasi did not entitle the court to declare or direct what action the Government was to take upon this assumed breach of international law by Israel. 166 This case was readily distinguishable from those in which a claimant was asserting a readily identifiable right, such as a right in certain circumstances to claim asylum or the right to a fair trial. Constitutionally, the conduct of foreign affairs was exclusively within the sphere of the executive. 167 While there might, exceptionally, be situations in which the court would intervene in foreign policy issues, this case was far from being one of them. Israel, and the nature of the claim against the Government, a direction or declaration as to what foreign policy it should follow, operated together to demonstrate that the court should not be prepared to consider it. 168 It was beyond their competence for the courts to decide whether Israel was in breach of its international obligations and, if so, the extent and nature of the breach or breaches. 169 That was so whether or not Israel were to decide to contest the allegations before the court. Unlike the Iraqi Airways Case, this was not a case in which the breach of international law was plain and acknowledged or where it was, as in Abbasi, clear to the court. 170 There had been no authoritative judgment upon the Israeli military operation which could have served as a starting point for the court's consideration of whether to act. 171 The application failed because it was not arguably justiciable. The claim trespassed onto matters of 'high policy' and had no domestic 'foothold'. 172 No domestic foothold had been created by Parliament (as in the Wheeler Case) or by the executive creating a legitimate expectation (as in the Abassi case).
The courts will decline to embark upon the determination of an issue if to do so would be damaging to the public interest in the field of international relations. 173 Whether such judicial abstinence was properly to be regarded as a matter of discretion or a matter of jurisdiction was considered immaterial by the court in the CND Case. Either way the substantive question raised was non-justiciable. 174 Foreign policy and the deployment of armed forces remained 'non-justiciable'. They were 'forbidden areas' even if their ambit was not immutable and had been reduced. 175 For Richards J the objections on grounds of non-justiciability provided a separate and additional reason for declining to entertain the CND's claim.
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Diplomatic material is a crucial part of foreign policy and international relations. A court will not make an irrevocable order preventing a Secretary of State from disclosing material to a foreign State in any circumstances in advance of the Secretary seeing that material, because of the impact of such an 168 Al-Haq, para 46. 169 ibid para 41, citing Lord Wilberforce in Buttes Case (n 24). 170 cf Hicks v Ruddock [2007] FCA 299 where the Federal Court of Australia considered that the deprivation of H's liberty for over five years without valid charge was an even more fundamental contravention of a fundamental principle than in the Iraqi Airways Case, and was such an exceptional case as to justify proceeding to hearing, para 91.
171 ibid para 42. The UN Inquiry (n 100) was not a judicial inquiry. Quaere whether it might have been considered to represent an 'authoritative judgment' if the claim had been brought after it.
172 Per Cranston J. See also his comments questioning whether, in terms of modern constitutional law, customary international law should have any purchase in domestic law without specific transposition, ibid para 60. On whether customary international law rights would be justiciable as part of, or a source of, the common law see R O'Keefe, 'The Doctrine of Incorporation Revisited' (2008) order on the UK's diplomatic relations. 177 Diplomatic assurances contained in Memoranda of Understanding do not give rise to points of law and are beyond review by the courts. 178 Reference is made to the risk of embarrassment in inter-state relations in a number of the justiciability categories and it is an important part of the context. 179 The assessment of risk is made by the courts. 180 They do not seek guidance from the executive as to whether there is actually any risk of embarrassment in any particular case. Moreover, there is no general rule that if an allegation might embarrass a foreign sovereign it follows that that will also embarrass diplomatic relations with the UK and that such embarrassing issues are non-justiciable. 181 Where, in a commercial context, allegations were made against the State, not in relation to some sovereign act carried out in its own jurisdiction but in relation to acts which affected the rights of a party under a commercial contract, the court should not exercise restraint to the extent of not being prepared to decide the same, at least without some indication from the executive that a decision would embarrass the diplomatic relations between the UK and that State.
182 A case may be firmly in the commercial sphere even if it involves borrowing by a sovereign borrower. In NML Capital Ltd v Argentina 183 a claim was for the enforcement of a judgment debt did not require the English court to consider, or express a view upon, the appropriateness of the state's acts leading up to its debt restructuring, or on the restructuring itself. 184 
F. Defence
As noted, the courts will decline to embark upon the determination of an issue if to do so would be damaging to the public interest in the field of defence or national security. 185 In Council of Civil Service Unions v Minister for the Civil Service 186 defence was one of a number of executive acts which by its nature and subject matter was considered to be either not justiciable in public law or at most was justiciable only on narrow grounds. 187 Where it applies it is obviously a more substantive category for non-justiciability. The courts are not the place to determine whether the armed forces should be disposed in a particular manner. 188 The disposition of armed forces and the defence of the realm, whether exercised inside 189 or outside of the UK, remain areas which are generally forbidden in terms of justiciability. 190 In R v Jones (Margaret)
191 the House of Lords reaffirmed that it would be very slow to review the exercise of prerogative powers in relation to the conduct of foreign affairs and the deployment of the armed services, 192 and slow to adjudicate on rights arising out of transactions entered into between sovereign States on the plane of international law. 193 The discretionary nature or non-justiciability of the prerogative power to wage war was one of the reasons why aggression was not a crime in domestic law. 194 The non-justiciability of the disposition of armed forces extends to their contribution to and activities as part of multinational forces if they are regarded as an act of state. 195 Where it applies, the effect is that the act in question is not cognisable in the English courts. It is irrelevant that the substantive law of the claim may be a foreign law. The rule only has application to acts done outside the jurisdiction. This was exemplified in R (Al-Jedda (Al-Jedda 2) J claimed that even if Iraqi law was applicable, his detention was unlawful under that law. The case raised a number of complex issues, two of which are of interest for our purposes. First, the High Court rejected an argument that it should refuse to rule on J's challenge to the validity of a Coalition Provisional Authority memorandum, according to which his detention was lawful, having regard to rules of comity and the absence of judicial or manageable standards by reference to which the court could determine the lawfulness of J's detention. Considerations of comity did not prevent the court from determining issues that were necessary for the resolution of a valid claim over which it had unquestioned jurisdiction. Such a state of affairs would be particularly unsatisfactory if, as the Secretary of State claimed, he enjoyed immunity in the courts of Iraq. Also, there were judicial or manageable standards. Indeed, there was no conceptual difficulty about applying the Iraqi law. 198 The CA agreed: 199 the provisions of the Iraqi Constitution provided judicial and manageable standards.
200 English courts were familiar with constitutional interpretation, and the issues did not involve a challenge to the validity of the Constitution of Iraq. 201 That Iraq was another sovereign State did not preclude the court from adjudicating on Al-J's claim. The issue of interpretation only came in incidentally in proceedings in which the court plainly had jurisdiction. The ruling had no effect on the courts of Iraq. Nor did it infringe comity for the court to hear the claim.
Secondly, it was submitted that J's detention was an act of State and so the court had no jurisdiction to consider it. The High Court held that not every act of policy done by the Crown abroad was an act of State. Rather, the rule was confined to acts of a character such that it would be, 'wrong in principle for the court to seek to adjudicate on them'. 202 Although the decision in the leading case of Attorney-General v Nissan 203 was not considered to provide an easily applicable criterion for identifying the boundary between justiciable and nonjusticiable, the decision to contribute British forces to the multinational force (MNF) was considered to be 'plainly an act of state'. 204 It was quintessentially a policy decision in the field of foreign affairs. Internment was a specific part of the task which the MNF was invited by the Government of Iraq, and mandated by the Security Council, to undertake. Indeed, once it accepted the invitation to contribute to the MNF, internment where necessary for imperative reasons of security constituted a positive obligation on the UK. Although the act of State rule might apply even in the absence of such an obligation, its justification was clearer in such a case. Individual acts of internment, such as that of J, were done either in performance of the decision to contribute forces or had a sufficiently close link with that decision. 205 They were thus an act of State and non-justiciable. An argument that J's individual internment was not a necessary part of the MNF's operations was rejected on the basis that internment was an essential part of the obligations undertaken. Battlefield operations were generally regarded as the paradigm of an act of State and that although the decision whether to destroy or occupy this or that building or to bomb this or that facility would necessarily be discretionary, it could not for that reason become justiciable. 206 For the High Court, if the acts done by the Crown abroad in the conduct of foreign relations were of their nature not cognisable in the English courts, there was no reason in principle why the position should be any different where the person injured happened to be a British citizen. 207 The nature of the act was the same. In conclusion, even if J's detention was unlawful as a matter of Iraqi law it was non-justiciable in the English courts. However, the Court was anxious to put limits on the issues that were non-justiciability. In particular it was stressed that the reasoning would not prevent the English court adjudicating on any claim, for example, that the requirements of the relevant Regulations of the CPA were not satisfied or that British forces were guilty of ill-treatment in the course of J's detention. 208 The line between unlawful detention and ill-treatment in detention is obviously rather a thin one.
In the Court of Appeal, Arden and Elias LLJ agreed that internment could qualify as an act of state. 209 Whether the defence could be invoked against a British national 210 was more complex. 211 For Arden LJ the normal rule would be that it could not. However, the act here was distinguishable because it was done abroad as part of a general policy of internment carried out under the authority of the UN for imperative reasons of security. 212 If courts held States liable in damages when they comply with resolutions of the UN designed to secure international peace and security, the likelihood was that States would be less ready to assist the UN to achieve this task and this would be detrimental to the long-term interests of states. 213 Elias LJ considered that the decision in the Nissan case was not decisive either way. 214 However, since Nissan there had been striking developments which had fundamentally altered the relationship between the courts and the executive. One was the development of sophisticated principles of administrative law. Another was the growing importance given to the protection of human rights. Acts of State were akin to prerogative powers. If a claim of act of State was successful it removed the power of the courts to consider the issue. The legality of the act was immaterial because the court had no jurisdiction to consider the issue. This was not because the nature of the act rendered control inappropriate although sometimes that might be the case.
One reason for the courts deferring to the executive even in areas where the issue in dispute would be amenable to judicial process was that courts and crown should speak with one voice. Whatever the merits of that principle in a case where the act in question was a high act of policy, it ought not to carry much weight in a case where the act in question was specifically directed at a particular individual and deprived him of his liberty. It was difficult to see how even the interests of State can justify the arbitrary and uncontrolled internment of a British subject. A vital role of the courts has been to protect the individual against the State, as Lord Reid's judgment in Nissan recognized. The courts ought to scrutinize the act to ensure that the rights of the individual have been properly protected. The courts would be failing in their constitutional duty if they were to leave the executive with unfettered powers to intern British citizens merely because there the act of internment occurred abroad. The shield of Entick v Carrington ought to protect a British citizen at least in a case of this nature, where his personal liberty was at stake, even if foreign nationals would not be similarly protected. Accordingly, the courts ought not to defer to the executive in a case of this nature. Elias LJ also suggested that an alternative approach might be for the court to question the way in which that power was exercised as with any other exercise of prerogative power. The court could, for example, satisfy itself that detention was proportionate to the risks at stake, and ensure at least elementary principles of fairness in the detention process.
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G. National Security National security can encompass defence but it is a broader category. One context will shade into another. 216 There is a distinction between a deportation decision affecting a specific individual (as in Rehman) 217 See (n 224) . Similarly with respect to the detention of an individual, even in another state, see Evans (n 9).
defence policy (such as those concerning the continued maintenance of Trident nuclear weapons), 218 though both involved matters of national security. 219 Matters of defence policy are, within the constitutional framework, for the government to decide. In Marchiori an argument that the defence policy was justiciable because production and maintenance of nuclear weapons violated humanitarian law and was repugnant to the law of nations was rejected on the basis that this was not the proper reading of the Advisory Opinion in the Nuclear Weapons Case.
220 A court's willingness to intervene would very much depend on the nature of the material which it was sought to disclose. 221 The disclosure of documents bearing a high security classification and where there was apparently credible unchallenged evidence that disclosure was liable to lead to the identification of agents or the compromise of informers was at one end of the spectrum. The disclosure of the material that may cause embarrassment or arouse criticism, but would not damage any security or intelligence interest would be at the other.
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The modern cases evidence an assumption of jurisdiction and focus on the appropriate level of the intensity of judicial review. This depends on the domestic or international context of the particular case and how the courts choose to categorize the issues. In Secretary of State for the Home Department v Rehman 223 the issue before the House of Lords was the proper approach of the Special Immigration Appeals Commission (SIAC) to the determination of whether the presence in the UK of a foreign national was likely to be a threat to national security. The opinions made clear that although SIAC had powers of review, due weight had to be given to the assessment and conclusions of the Secretary of State in the light of his responsibilities, the means at his disposal of being informed of and his understanding of the problems. He was in the best position to judge what national security required. 224 As Lord Hoffmann explained, under the UK constitution issues of national security were issues of judgement and policy for the executive branch of the State and were not for judicial decision. A court should not therefore differ from the opinion of the Secretary of State on such an issue, provided there was an evidential basis for that opinion. 225 This approach may have been overtaken by the less deferential approach adopted under the Human Rights Act (1998 Territory, had been exiled from the territory to Mauritius. The applicants succeeded before the High Court which considered that challenge to the orders in the instant case did not involve government policy of the kind envisaged in the CCSU decision, nor did it involve matters on which the court could not adjudicate. They also succeeded before the Court of Appeal which considered that there was nothing in the Orders in Council or in the nature of the claim for judicial review which made the issues non-justiciable on the grounds of subject matter. 231 No such claim was even made by counsel. However, a majority of three to two in the House of Lords held that the courts could not inquire into whether legislation within the territorial scope of the power was in fact for the 'peace, order and good government' or otherwise for the benefit of the inhabitants of the territory. 232 Such 'questions are not justiciable. The law cannot resolve them: they are for the determination of the responsible ministers rather than judges'.
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More striking in terms of judicial willingness to treat determinations of national security by the executive as justiciable was the Binyam Mohammed Case. 234 In February 2009 the High Court held that there was no basis on which the judgment of the Foreign Secretary as to the danger to national security posed by a real risk of loss of intelligence could properly be questioned in the circumstances. However, the rule of law required that the determination of where the balance of the public interest lay was ultimately for the decision of the court. At that time it concluded that the balance was served by maintaining the redaction of certain paragraphs from an earlier judgment of the court which dealt with the treatment of BM by US authorities while he was held in Pakistan. The redacted paragraphs summarized accounts given by the US intelligence services to the British security services about the treatment of B whilst he was in custody and about an interview by a member of British security. The paragraphs were highly material to an allegation by B that he had been subjected to torture and cruel, inhuman or degrading treatment and to the commission of criminal offences. However, in October 2009 the High Court concluded that, in the light of further information and developments, the public interest in making the paragraphs public was overwhelming, and as the risk to national security judged objectively on the evidence was not a serious one, it should restore the redacted paragraphs to its first judgment. 235 The Court specifically rejected the Foreign Secretary's opinion that there was a serious risk to intelligence sharing between the US and the UK. It also concluded that a statement made by US Secretary of State Clinton that intelligence sharing would be affected was made without a proper analysis or understanding of what the paragraphs contained. The judgment of October 2009 was itself in redacted form because the executive maintained its view that placing the paragraphs in the public domain would give rise to damage to national security and wished to ensure that the Secretary of State's position on appeal was not prejudiced.
After the High Court reached its decision, a US court found as a matter of public record, in proceedings brought by B in the US, that B had been subjected to torture. The Secretary of State contended that publication of the paragraphs would be contrary to the control principle, namely that if the US intelligence services disclosed confidential information to the UK intelligence services, or vice versa, the confidentiality of the information was vested in the country which disclosed the information. Publication would inevitably lead to a review of the intelligence sharing between the US and the UK that might 233 Bancoult, para 109, per Lord Rodger. 234 lead to a less productive intelligence-sharing regime that would be contrary to the public interest in national security. The Secretary of State's appeal was dismissed. 236 The executive, not the judiciary, was responsible for national security and public protection and safety from terrorist activity. The judiciary would defer to it on those issues, unless it was acting unlawfully, or unless in the context of litigation the court concluded that the claim by the executive for public interest immunity was not justified. B had a personal interest in seeing the full reasoning of the High Court, and there was also, in particular in litigation between the executive and a citizen, a public interest in open justice, the rule of law, freedom of expression and democratic accountability. Whilst the publication of the redacted paragraphs would result in a review of intelligence-sharing arrangements, that review would only possibly produce a change. Whilst there was a clear risk that any review would culminate in new and, from the point of view of national security, disadvantageous arrangements, that risk was the inevitable concomitant of any occasion when a court decided to reject the claim to preserve confidentiality on public interest immunity grounds. Publication of the redacted paragraphs would not reveal information which would be of interest to a terrorist, or disclosure of which would be contrary to national security. Having regard to the US judgment, the information contained in the paragraphs was essentially already in the public domain. It was hard to conceive of a clearer case for the disapplication of the control principle. Its application would partially conceal the full reasons why the High Court had found that those for whom the UK executive was ultimately responsible were involved in or had facilitated wrongdoing in the context of the practice of torture.
IV. APPRAISING THE BOUNDARIES OF JUSTICIABILITY
This examination of the jurisprudence on justiciability has revealed it to be a complex principle or category of argument, with multiple rationales, and which is applied in a wide array of legal contexts. It wide and disparate application makes justiciability difficult to assess. As applicants have sought to litigate more foreign affairs and international law issues in the UK courts, the contours of the principle are being reassessed in a modern constitutional context. It is helpful to conclude this article by highlighting the themes that emerge from the current jurisprudence and some of the critical issues that remain open. evidence of a more assertive judicial function in making rather than simply reviewing assessments of risk (Evans) or embarrassment (Iraqi Airways) and a stronger judicial conception of the implications of ensuring democratic accountability and the rule of law (Re A (Belmarsh Detainees) Case; Corner House; Her Majesty's Treasury v Ahmed; Binyam Mohammed). 245 It could be that the UK is incrementally evolving towards a system of constitutional supremacy under which fundamental rights would not be subject to executive or Parliamentary removal. 246 Within this rapidly evolving constitutional context, judges' modern inclination is to find that issues are justiciable. Thus justiciability depends, not on general principle, but on subject matter and suitability in the particular case (Abassi). It is necessary to identify, in accordance with English law, the substance of the claim sought to be enforced and not to focus on the cause of action or the form of the claim (Mbasogo). The factual and legal characterization of issues by the decision-maker can be crucial to the operation of the principle (Re A (Belmarsh Detainees). The courts will decline to embark upon the determination of an issue if to do so would be damaging to the public interest in the field of international relations, national security or defence (CND Case) but mere embarrassment is unlikely to be sufficient (Shayler; Korea National Insurance).
The general principle remains that issues which require courts to review the acts and transactions of sovereign states on the international plane are nonjusticiable (Buttes; Al-Haq). Considerations of competence, comity and the avoidance of embarrassment all play a role. However, the principle is being more and more confined. In very exceptional cases the UK courts will not give effect to a foreign law because it considers that it constitutes a flagrant violation of human rights or of rules of public international law of fundamental importance (Oppenheimer; Iraqi Airways) because to do so would violate a rule of public policy of English law. The acts and transactions of sovereign States that are non-justiciable are reduced to the extent that the instruments formalizing the acts and transactions may, to some extent, be justiciable. The courts are exercising a more intense review over international law issues if they can find a domestic foothold for doing so (Occidental), particularly concerning human rights (Abassi; Al-Rawi). The courts will not declare the meaning of an international instrument operating purely on the plane of international law unless it is has been incorporated (JH Rayner; CND Case). However, they will do so if it is necessary to do so in order to determine rights and obligations under domestic law (Al-Haq; AY Bank Case; Republic of Croatia v Republic of Serbia). A court may grant protective measures so as to preserve the status quo pending the outcome a dispute between foreign States provided that it does nothing to determine the issue on the merits (AY Bank).
The subject-matter, nature and context of an issue may be considered to place the duty of decision on the merits in the realm of politics, not of the courts, and so be non-justiciable (Al Rawi; Wheeler). Going to war, decisions to ratify treaties and the conduct of foreign relations are still considered matters of 'high policy' and the presumption is of non-justiciability (Marchiori; Greenpeace; Wheeler; Jones; Al-Haq; Al Rawi). The defence of the realm, whether exercised inside or outside of the UK, remains as one of the most forbidden areas in terms of justiciability. A government decision to declare war or to authorize the use of armed force against a third country is a nonjusticiable decision (CND; Jones; Gentle). The non-justiciability of the disposition of armed forces may extend to their contribution to and activities as part of multinational forces if they are regarded as an act of State. However, the scope of acts of State remains uncertain, particularly in relation to what would now be classed as human rights violations. Acts of detention might be covered but not wanton or unjustified violence (Al-Jedda (2); Gentle). Their applicability to British nationals has also been questioned (Al-Jedda (2)). The making of treaties is not justiciable unless Parliament has attached a condition precedent or breached a legitimate expectation (Wheeler).
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Yet even matters of 'high policy' will be justiciable if the government has made a specific high level promise (Greenpeace; Wheeler) or created a legitimate expectation (Abassi; Al-Rawi). Although decisions affecting foreign policy remain a forbidden area, that does not mean that the whole process is immune from judicial scrutiny and there can be a degree of review in exceptional cases (Abassi; Al-Rawi). Similarly decisions with respect to national security may be considered to be issues of judgment and policy for the executive branch (Rehman; Corner House; Bancoult) but again the context in the particular case may lead the courts to exercise a limited degree of review, particularly if human rights of individuals are involved (Marchiori; Shayler; Bancoult; Binyam Mohammed). Thus references to forbidden areas are accompanied by comments that their ambit is not immutable and have been reduced (CND Case). The language used is that the courts will be 'very
